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(g) Notice to GAO. If the agency has 
not fully implemented the GAO rec-
ommendations with respect to a solici-
tation for a contract or an award or a 
proposed award of a contract within 60 
days of receiving the GAO rec-
ommendations, the head of the con-
tracting activity responsible for that 
contract shall report the failure to the 
GAO not later than 5 days after the ex-
piration of the 60-day period. The re-
port shall explain the reasons why the 
GAO’s recommendation, exclusive of 
costs, has not been followed by the 
agency. 

(h) Award of costs. (1) If the GAO de-
termines that a solicitation for a con-
tract, a proposed award, or an award of 
a contract does not comply with a stat-
ute or regulation, the GAO may rec-
ommend that the agency pay to an ap-
propriate protester the cost, exclusive 
of profit, of filing and pursuing the pro-
test, including reasonable attorney, 
consultant, and expert witness fees, 
and bid and proposal preparation costs. 
The agency shall use funds available 
for the procurement to pay the costs 
awarded. 

(2) The protester shall file its claim 
for costs with the contracting agency 
within 60 days after receipt of the 
GAO’s recommendation that the agen-
cy pay the protester its costs. Failure 
to file the claim within that time may 
result in forfeiture of the protester’s 
right to recover its costs. 

(3) The agency shall attempt to reach 
an agreement on the amount of costs 
to be paid. If the agency and the pro-
tester are unable to agree on the 
amount to be paid, the GAO may, upon 
request of the protester, recommend to 
the agency the amount of costs that 
the agency should pay. 

(4) Within 60 days after the GAO rec-
ommends the amount of costs the 
agency should pay the protester, the 
agency shall notify the GAO of the ac-
tion taken by the agency in response to 
the recommendation. 

(5) No agency shall pay a party, other 
than a small business concern within 
the meaning of section 3(a) of the 
Small Business Act (see 2.101, ‘‘Small 
business concern’’), costs under para-
graph (h)(2) of this section— 

(i) For consultant and expert witness 
fees that exceed the highest rate of 

compensation for expert witnesses paid 
by the Government pursuant to 5 
U.S.C. 3109 and 5 CFR 304.105; or 

(ii) For attorney’s fees that exceed 
$150 per hour, unless the agency deter-
mines, based on the recommendation of 
the Comptroller General on a case-by- 
case basis, that an increase in the cost 
of living or a special factor, such as the 
limited availability of qualified attor-
neys for the proceedings involved, jus-
tifies a higher fee. The cap placed on 
attorneys’ fees for businesses, other 
than small businesses, constitutes a 
benchmark as to a ‘‘reasonable’’ level 
for attorney’s fees for small businesses. 

(6) Before paying a recommended 
award of costs, agency personnel 
should consult legal counsel. Section 
33.104(h) applies to all recommended 
awards of costs that have not yet been 
paid. 

(7) Any costs the contractor receives 
under this section shall not be the sub-
ject of subsequent proposals, billings, 
or claims against the Government, and 
those exclusions should be reflected in 
the cost agreement. 

(8) If the Government pays costs, as 
provided in paragraph (h)(1) of this sec-
tion, where a postaward protest is sus-
tained as the result of an awardee’s in-
tentional or negligent misstatement, 
misrepresentation, or miscertification, 
the Government may require the 
awardee to reimburse the Government 
the amount of such costs. In addition 
to any other remedy available, and 
pursuant to the requirements of sub-
part 32.6, the Government may collect 
this debt by offsetting the amount 
against any payment due the awardee 
under any contract between the award-
ee and the Government. 

[57 FR 60585, Dec. 21, 1992, as amended at 60 
FR 48227, 48275, Sept. 18, 1995; 61 FR 41470, 
Aug. 8, 1996; 61 FR 69289, Dec. 31, 1996; 62 FR 
12718, Mar. 17, 1997; 62 FR 51271, Sept. 30, 1997; 
62 FR 64933, Dec. 9, 1997; 63 FR 1532, Jan. 9, 
1998; 63 FR 58603, Oct. 30, 1998; 72 FR 63065, 
Nov. 7, 2007] 

33.105 [Reserved] 

33.106 Solicitation provision and con-
tract clause. 

(a) The contracting officer shall in-
sert the provision at 52.233–2, Service of 
Protest, in solicitations for contracts 
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